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UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

Inre ] Case No. 02-51657- ASW
Charl es R Beck, ] Chapter 13
f ka C- Beck,

dba Cl assic Stone Restoration,

Debt or

MEMORANDUM DECI SI ON DENYI NG
MOTI ON TO DI SM SS CASE AND
OBJECTI ON TO CONFI RVATI ON OF PLAN

Before the Court are two matters initiated by BTl G oup
(“BTI”), a creditor of Charles R Beck (“Debtor”), who is the

debtor in this Chapter 13! case:

1/ A nmotion to dism ss the Chapter 13 case with
prejudice, alleging that the Debtor filed his bankruptcy case in
bad faith.

2/ An objection to confirmation of the Debtor’s
Chapter 13 Plan, alleging that he is not eligible for Chapter 13

due to | ack of regular income, and has proposed a Plan in bad

! Unl ess otherw se noted, all statutory references are to
t he Bankruptcy Code, Title 11 United States Codes, as it
provided with respect to cases commenced on March 25, 2002, when
the Debtor filed the Chapter 13 petition in this case.
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faith that fails to treat unsecured creditors as well as they
woul d be treated under Chapter 7 and does not include al
di sposabl e i ncone.

Creditor Nancy Lietzke (“Lietzke”) has joined in BTl’s
di sm ssal notion, but did not join in BTI's objection to
confirmation. She filed her own objection to confirmation
all eging that the Debtor filed bankruptcy and/or his Plan in bad
faith, but stated at trial that she would not pursue her
obj ecti on and woul d be bound by the Court’s decision on BTI’s

obj ecti on.

The Debtor is represented by Stanley A Zl otoff, Esq.
(“Zlotoff”). BTl is represented by Julie H Rone-Banks, Esq. of
Bi nder & Malter LLP. Lietzke represents herself.

Both matters have been tried and submtted for decision.?
Thi s Menorandum Deci sion constitutes the Court's findings of
fact and conclusions of law, pursuant to Rule 7052 of the

Federal Rul es of Bankruptcy Procedure (“FRBP”).

2 Anot her objection to confirmation remai ns pendi ng and
has not been tried. Devin Derham Burk, the Chapter 13 trustee
(“Trustee”), filed an objection alleging that Debtor’s Pl an was
defective with respect to various admnistrative matters, fails
to nmeet the Chapter 7 test of 81325(a)(4), and is not feasible.
The Trustee’s objection was not on calendar for trial with BTI's
obj ection, and the Trustee did not appear at trial. Rather, the
Trustee filed a statenent saying that “[The Trustee] al so has an
obj ection to confirmation. Part of [the Trustee' s] objection
addresses simlar issues raised by [BTlI’'s] objection, but the
bal ance of the objection addresses adm nistrative issues which
do not rise to the level requiring an evidentiary hearing.

[BTI] is represented by capable counsel. Participation in the
trial by [the Trustee] would nerely duplicate counsel’s
presentati on and needl essly draw upon the Court’s tine.
Therefore, so as not to burden the court with duplicative
efforts [the Trustee] will not appear at the trial”.
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I .
EACTS

It is undisputed that, prior to commencenent of this Chapter
13 case on March 25, 2002: the Debtor filed a Chapter 7
petition on October 13, 1999; a discharge was issued in that
case on January 31, 2000; and the discharge was revoked on
September 5, 2001 pursuant to 8727(d)(3) and 8727(a)(6) based on
the Debtor’s “refusal to obey” two Court orders directing himto
produce docunents and appear for exam nation under FRBP 2004 by
BTI. The Debtor was not represented by counsel when the Chapter
7 case was comenced, and that petition shows that the
bankruptcy documents were prepared by a “Non-Attorney Petition
Preparer” pursuant to 8110. By the time of the discharge
revocati on proceedi ngs, the Debtor was represented by attorney
Edward Kent (“Kent”) -- he testified that he “left everything up
to” Kent including the docunent production to BTI, and “there
was a nunber of docunents [Kent] said he wanted and | gave him
what | had”. The Debtor said that he did not expect his
di scharge to be revoked and was “surprised’” when it occurred.

Kent represented the Debtor in filing the Chapter 13
petition and supporting docunents. The Debtor testified that
Kent “had the paperwork fromthe 7’ and “got the information for
the 13 paperwork fromthe 7”, as well as from asking the Debtor
“sonme questions”. According to the Debtor, he “trusted [Kent]
conpletely and we had a nunber of discussions so | went in and
signed [the Chapter 13 fornms] when he called ne. He told ne to
| ook themover and | did briefly” -- the Debtor said that he did
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not read the docunents “conpletely”, but believed themto be
accurate when he signed them BTl pointed out various

di screpanci es between the two cases with respect to information
stated by the Debtor in each -- for exanple:

The Chapter 7 Schedules list only one vehicle, a 1998
Chevrol et Bl azer valued at $2,500, whereas the sanme car is
valued in the Chapter 13 case at $5,350. The Debtor testified
that the first value was an estinmate based on his own opinion,
but the second was the result of Kent having “looked up the
value in the Blue Book”.

The Chapter 13 Schedules list both the 1998 Bl azer and a
1956 Chevrol et sedan valued at $800. The Debtor testified that
he received the 1956 sedan from a custoner as paynent for work
done -- he could not recall whether that occurred before or
after commencenent of the Chapter 7 case, but did not believe
that he owned it when he filed the Chapter 7 petition.

The Chapter 13 Schedul es list a judgnent debt of $503.96
to Pinas Barak Marble Services Conpany and show it to have been
incurred April 5, 1999, approximately six nonths prior to
commencenent of the Chapter 7 case. That debt is not schedul ed
in the Chapter 7 case, and the Debtor testified that he “forgot
all about it” when conpleting the Chapter 7 forns.

The Chapter 7 Schedules list no tax creditors, whereas
t he Chapter 13 Schedules list both the Internal Revenue Service
and the California Franchise Tax Board (“FTB") with the anounts

shown to be “$0.00” (anmended on Septenber 4, 2002 to list the

MEMORANDUM DECI SI ON DENYI NG
MOTI ON TO DI SM SS CASE AND
OBJECTI ON TO CONFI RVATI ON OF PLAN




UNITED STATESBANKRUPTCY COURT
For The Northern District Of California

© 00 N o O A~ W N P

N RN N NN NN NNRPR B P R B R R op R R
® N o R W N P O © 0N O o~ W N Bk O

amount owed to FTB as $88,194.91).2% The Debtor testified that he
did owe taxes to the FTB for 1989 and 1990, but was not aware of
it when he filed his Chapter 7 petition in 1999 and never
received notice of a tax lien filed by FTB. Wen the Chapter 13
petition was filed in 2002, the Debtor was “under the inpression
they’'d witten that off so they weren’t owed, because |I’'d heard
not hing fromthent, although he received no notice of FTB' s tax
i en having been released. Wth respect to FTB' s proof of

claim the Debtor said “if they say | owe this anmount that’s

what | owe theni.

The Chapter 7 Schedules list the Debtor’s occupation as
“handyman” for ten nonths, whereas the Chapter 13 Schedul es |i st
it as a self-enployed “trainer” for one and a half years (which
peri od was anended in Septenber 2002 to el even nonths). The
Debtor testified that the paral egal who prepared his Chapter 7
forms recomended the term “handyman” because “they didn’t know
what the devil to call me”, and said that ten nonths “may not be
an accurate period of tine”. As for the occupation of “trainer”
scheduled in the Chapter 13 case (i.e., for the Debtor to train
people to seal or repair stone), the Debtor stated at his 8341

neeting on May 6, 20024 that “It’s a program |’ m putting together

3 FTB filed a proof of claimin the Chapter 13 case on
June 20, 2002 for $88,148.51, as a secured claim Zl otoff
objected to the secured status and the clai mwas then anended to
seek the sane amount as a general unsecured claim

4 The 8341 neeting was conducted in two sessions, the
first on May 6, 2002 and the second on June 3, 2002. By the
time of the first session, Kent was in the process of being
repl aced by the Sutton Law Goup (“Sutton Firni), and counse
fromthe Sutton Firm appeared with the Debtor at each session.
Ms. Sutton passed away and the Sutton Firm was replaced by
Zl otof f in January 2003.
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it’s something we’re starting up. W’ve been working on it
for about six nonths. W haven't really done it yet. W had to
put the programtogether and start marketing it. It hasn’t been
done yet. ... 1’ve been doing training for about six nonths or
better, give or take, and | was doing restoration prior to that.

Actually, it’s been about eight nonths, we started putting
the programtogether”. At trial, Debtor testified that the
trai ning busi ness was “underway” at the tine of the 8341
neeting, although “we hadn’t sold any training yet, we were
wor ki ng on the marketing and ot her things, but technically we
were trying to sell this product”. The Debtor also testified at
trial that he was earning inconme by “sealing stone” when the
Chapter 13 case commenced, but he schedul ed his occupation as
“trainer” “because that’s what | was proposing to do and that’s
what | was trying to get going, | was strictly sealing stone to
create sonme inconme so | could eat”; the Debtor testified to this
sane effect at the second session of his 8341 neeting on June 3,
2002. At trial, the Debtor said that he told Kent what kind of
wor k he was doing and there was “no argunment” about using the
term“trainer” in the Chapter 13 Schedul es.

BTl al so noted discrepanci es between the Debtor’s tax
returns and the docunments filed in the Chapter 7 case. The tax
return for 1999 shows business income of only $1, 800, whereas
t he bankruptcy docunents show it as $12,000 for that year. The
Debtor testified that the latter figure was what he believed his
total gross sales were for the cal endar year to date, whereas
the figure on the tax return was not the gross and reflected the

whol e year’s actual activity. He said that he was “rather
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nervous” while conpleting the Chapter 7 forms, which he did in
one day with a paral egal “as best | could” and w thout referring
to his records.

BTl also pointed out conflicting information in the Chapter
13 case and the Debtor’s testinony at the 8341 neeting
concerni ng a Jaguar autonobile. The Chapter 13 Statenent of
Financial Affairs states that a 1988 Jaguar XJ6 worth $2, 500 was
sei zed in Septenmber 2001 by San Jose British Mdtors at 4040
St evens Creek Boulevard in San Jose, and the originally filed
Schedul es do not |ist the car as an asset. Debtor testified at
the 8341 neeting on May 6, 2002 that he had placed the car with
a repair shop named British European on W nchester approxi mately
a year ago, could not afford to pay for the work, and “I believe
they lien-saled it”, but he had not talked to them“in a |ong
time” and had “no idea” whether they still had the car -- he
said that he did not know the vehicle’'s m|eage and “just used a
guess” for the value, “what | would probably pay for the
vehicle”. At the second session of the 8341 neeting, the Debtor
testified that his new attorney told himto “check it out” about
t he Jaguar so he did, and |l earned after the first session of the
8341 neeting (either later that same day or the next day) that
t he Debtor’s sons and his brother, Edgar Barnes, “took care of
the bill” at British European for over $1,000 and were going to
have the car restored as a gift to him He said that his sons
lived at his wife's property on Rochin Terrace in San Jose and
were “hiding” the car fromhimat that address until Father’s
Day. Debtor acknow edged at that 8341 neeting that he never

received a witten notice that the Jaguar would be sold at a

MEMORANDUM DECI SI ON DENYI NG
MOTI ON TO DI SM SS CASE AND
OBJECTI ON TO CONFI RVATI ON OF PLAN




UNITED STATESBANKRUPTCY COURT
For The Northern District Of California

© 00 N o O A~ W N P

N RN N NN NN NNRPR B P R B R R op R R
® N o R W N P O © 0N O o~ W N Bk O

lien sale. Lietzke testified at trial that she had exam ned the
Debtor in January 2002 in connection with a Small Cl ains Court
judgnment that she had received against him and that he told her
then that he owned the Jaguar but that it was at British Mdtors
and subject to their lien, he did not expect to recover it, and
the |ienhol der m ght already have sold it. Lietzke said that

t he Debtor had previously driven a burgundy Jaguar to her house
and she saw it at the Debtor’s residence on BlossomHi |l Drive
in San Jose two days prior to the May 6, 2003 8341 neeting --

t hen she went to the Rochin Terrace address after that neeting
and recogni zed the car there under a car cover with one burgundy
wheel wel | exposed, next to a black Jaguar. Lietzke testified
that she talked to the owner of the repair shop and was told
that he had never had a lien on the car, it had been brought in
for repairs during October 2001, was paid for with a credit card
over the tel ephone by Edgar Barnes in January 2002, and picked
up that nmonth. The Debtor testified at trial that his testinony
at both sessions of the 8341 was accurate, he believed when he
filed the Chapter 13 petition that the Jaguar had been sold
under a lien, and he told Kent about it but was not aware

whet her Kent investigated the car’s status while conpleting the
Chapter 13 forms. The Chapter 13 Schedul es were anended on
Septenber 4, 2002 to list the Jaguar as an asset with a val ue of
$1,500, annotated with the phrase “Title in Debtor, possession
in Debtor’s son”; the amended Schedul es al so claimthe car
exenpt in the anmpunt of $1,500 pursuant to California Code of
Civil Procedure 8703.140(b)(1).

Li etzke testified about her unsecured cl ai magainst the
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Debt or for $3,705, which is represented by a Small Clains Court
judgment for $3,554 plus various costs. Lietzke' s judgnent was
I ssued on Septenber 26, 2001 after she filed a conplaint for
damages caused by the Debtor’s allegedly defective work at her
home. She testified that she wanted marble restoration done and
cal l ed several “stone conpanies” in May 2001, one of which
referred her to Classic Stone Restoration. She called that

busi ness, the Debtor cane to her home, and they entered into a
witten contract on June 4, 2001. Lietzke testified that,
before deciding to hire the Debtor, she asked himif he was

| i censed and he said “yes” -- she noted that there was no

| i cense nunmber on the contract, and the Debtor said that he did
not put the nunmber on the contract because others m ght use it.
Li et zke understood the Debtor’s statement to nean that he held a
contractor’s license and that was “inportant” to her “because,
as a consuner, it gives ne nore security because these people
have been checked out, they're possibly bonded by the state,

that their work perhaps has been | ooked at before”. She said

t hat she had never hired unlicensed workers other than gardeners
and, had she known the Debtor had no license, she m ght have
interviewed others or asked for references, but she “trusted”

t he Debtor and felt “confortable” hiring him Lietzke testified
that she |later |l earned fromthe State contractor’s |icense board
that the Debtor did not have a contractor’s |icense. The Debtor
testified that he had not had one since approxinmately 1988 when
he was doing marble fabrication work, and his “understandi ng”
was that he did not require such a license for the marble

restoration work he performed -- he said that he did have a
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busi ness |license, or at least “l thought | did’. Lietzke
testified that the Debtor did not restore the marble in her hone
properly and in fact damaged it, along with fixtures and
hardware. Lietzke told the Debtor she would conplain to the
State contractor’s license board unless she and the Debtor were
able to settle the matter, and said that the Debtor replied
“fine, take ne there, been there before, there’'s nothing they
can do to nme”.

Lietzke’s written contract states at the top “Classic Stone
Restoration” and at the bottom “Pl ease make all paynents payabl e
to our corporate nanme: CBECK’; it is signed by the Debtor on a
line under the name “CBECK’.5 Lietzke testified that she issued
one check to Classic Stone Restoration and two to CBECK, all of
whi ch were deposited into a bank account held by Hel en Rochin
aka Hel en Beck, whom the Debtor testified is his wife --
according to the Debtor, he had no checking account at that tine
and he deposited checks into his wife's account because he owed
her nmoney for rent and | oan paynents.® Lietzke testified that,
when she exam ned the Debtor in State Court about his assets, he
told her that the spouses had a post-nuptial agreenent that
prevented his creditors fromreaching his wife' s assets.

According to Lietzke, the Debtor said that her collection

° The Debtor testified that, at that time, CBECK was a
corporation “according to the State of California”. He said
that “we were told we could act as a corporation if we would
finish the paperwork and that’s what we were doing”, but the
process was never conpleted due to |lack of funds.

6 The Debtor said that many of his custoners paid himin
cash; when they gave him checks, his practice was to cash the
checks at the makers’ banks.
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efforts would be futile because he was going to file bankruptcy
-- nevertheless, he did agree to pay her a reduced amount within
a few weeks, which was never done. At trial, the Debtor
testified that he and his wife were separated when he filed the
Chapter 13 petition and still were, and confirmed that they had
entered into a post-nuptial agreenment on Septenber 12, 1988,

whi ch had never been rescinded. The Debtor also testified that
his wife owns the house on Rochin Terrace but does not live
there and his sons rent it fromher -- he said that he had |ived
t here “when we were together” and paid rent during that tine,

but his residence on the dates of both bankruptcy cases and at
time of trial was the Blossom Hill property, which is owned by
hi s nmot her and his brother. According to the Debtor, a
quitclai m deed was recorded on May 3, 2000 that conveyed any of
the Debtor’s interest in the Rochin Terrace property to his wife
-- he said that his wife inherited the property from her nother
and a title conpany requested the quitclaimdeed in order to

di spose of any possible comunity property interest of the
Debtor’ s, although the Debtor did not believe that he ever had
any such interest.

John R Mttelstet (“Mttelstet”) testified that he is a
Seni or Vice President of BTlI, which is a business brokerage firm
t hat assists owners in selling small businesses. The Debtor and
BTl entered into a witten “Representation Agreenent”
(“Agreenment”) dated March 24, 1997 under which the Debtor gave

BTl the exclusive right to sell CBECK’ for one year at a price of

! The Agreenent identifies the business as a
proprietorship rather than a corporation.
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$350, 000, and agreed to pay BTl a comm ssion (the greater of
$20, 000 or 12% of the purchase price) if sale occurred during
that period. According to Mttelstet, the Debtor wanted to sel
CBECK because a hotel chain had asked himto train its janitors
in marble restorati on and he wanted to pursue that, but could

not run CBECK at the sane tinme because it consisted only of

hi mself and a helper -- Mttelstet said that, at the tinme of the
Agreenent, “every indication he gave us was that he was very
notivated to sell”. Mttelstet described “what we were selling”

as a “special proprietary technique” that Debtor clainmed to have
al ong with goodwi || established by CBECK -- the Agreenent also
called for sale of a 1987 truck and sonme fixtures and equi prment,
i ncluded the Debtor’s promse to train the buyer for four weeks
at 40 hours per week, and provided a covenant not to conpete for
five years within 100 mles.® Mttelstet said that BTl “felt we
could deliver” a price roughly equivalent to tw ce the business’
net income, which the Debtor reported as $181, 251.99 for the
prior year of 1996, so the $350, 000 asking price was consistent
with the business’ performance. |In January 1998, the Debtor and

BTl entered into an “Anmendnent To Representation Agreenent”

(“Amendnment”), increasing the sale price to $450, 000 and
reciting “Term nation Date changed to: 9-24-98" -- Mttel stet
8 The Agreenent does not allocate the asking price anong

the various elenents of the business and Mttelstet testified
that such allocations are typically negotiated between the
seller and the buyer. Mttelstet said that he considered the
primary el enent of value to be the business’ goodw ||, and al so
stated that he believed it “highly unlikely” for sale of a

busi ness such as CBECK wi t hout a non-conpetition covenant to be
“feasible”.
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said that the date was changed “in conbination of an increase in
price, we agreed to increase the price and he agreed to give us
|l onger to sell it”. Mttelstet testified that the Debtor wanted
to increase the asking price because he had conpleted his 1997
tax return and it showed net incone of $360, 000, which was
“significantly” nore than the 1996 figure that was the basis for
the original asking price of $350,000. Mttelstet said that he
and the Debtor decided not to fix the new price at double the
1997 net income because no offers had been received when the
asking price was approxi mately double the 1996 net incone --

i nstead, they agreed to ask $450,000. However, Mttelstet also
said that the lack of offers under the original Agreenment was
“an indication that we' re probably out of range on the price”,
so BTl had previously asked the Debtor to reduce the price.
Mttelstet testified that an offer was received soon after the
Amendnent was signed, but for only $360,000 -- then an offer was
received in md-May 1998 from Montgonmery Hernman (“Herman”) for
the full price of $450,000.° Mttelstet said that he discussed
the Herman offer with the Debtor by tel ephone and the Debtor
stated that he had changed his m nd and no | onger wanted to sel

t he business. Mttelstet said that he then explained that the
Agreenent called for BTl to receive a comm ssion at 12% of
$450,000 if a full price offer froma ready, willing, and able
buyer was delivered, which condition had been performed by BTI,

so the comm ssion was payable even if the Debtor no | onger

o Mttelstet testified that Herman was represented by
anot her BTl agent, Roy Justesen, but Mttelstet had not
previously nmet him
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wanted to sell CBECK. According to Mttelstet, the Debtor
seened to be “surprised that we would take that stand” and said
“there was no way he was going to pay the thing, if we pursued
it we would just wind up spending a |ot of noney for attorney
fees and he would wi nd up never paying anything”. Mttelstet
said that BTl then sent one or two letters to the Debtor,
demandi ng paynment while al so “beseeching” himto accept the
“really good offer for what anobunted to a one person business”,
but the only response was a tel ephone nessage |eft by the Debtor

at 6:30 one norning “to the effect that he was outraged we were

still trying to collect and no way he woul d pay what we were
asking for”, in a tone of voice that was “angry and very
assertive”. BTl then proceeded to binding arbitration under the

Agreenment and received a judgnment on July 29, 1999 for
$71,447.58 -- BTl has filed a proof of unsecured claimin this
Chapter 13 case for the sum of $90,413.81, representing the
princi pal anount of the judgnent plus pre-petition interest.

The Debtor testified that he did intend to sell CBECK when
he entered into the Agreenent, but changed his mnd sonme six to
ni ne nonths later and told BTl that he no | onger wanted to sell,
for three reasons: first, “lI now knew it was doing a | ot
better”; second, he wanted to devel op a training business and
“decided it would be better to keep ny business and use that as
the vehicle for doing the training in”; third, he had told BTI
at the outset that “lI didn't want this just put on nultiple
l'istings, I wanted sonmebody who was going to work for me”, and
he thought that BTl had “not done a good job of selling”.

However, when BTI told himthat he would still have to pay
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their comm ssion, “l said if this is the gane they re going to
play I’m going to play hardball too, the price is $450, 000", and
he entered into the Amendnent “so | wouldn’'t be forced to sel
t he business, | was under the inpression | was stuck”.
According to the Debtor, Mttel stet prepared the Amendnent, the
Debt or asked why it changed the term nation date, and Mttelstet
expl ai ned the change as “just to guarantee the price so | can't
go to another conpany to sell at a lower price and skirt them
out”, but “it was not nmeant as an extension of the contract”.
Wth respect to the Herman offer, the Debtor testified that he
did not consider it “legitimte” because the Debtor told Hernman
that he was not interested in selling the business (though he
would be willing to sell Herman a training programto start a
new business in a different area), so Herman shoul d have
realized that the Debtor would not be “very notivated to be sure
he was successful” and should not be interested in making a full
price offer under such circunstances.

The Debtor testified that the business ultimtely was
“cl osed down” because he “was not paying attention to business
because of a ganbling habit” and it *“just went under”. He said
t hat the business equi pmrent was “sold off cheap, pawned off,
what ever”, and the business truck was repossessed. The Debt or
testified that, at commencenent of the Chapter 13 case and at
time of trial, “the main thing that creates incone for me at the
present nmonment and as far as | know the rest of nmy life is
seal i ng stone”, though he continued to attenpt to “put together
a training package” but had not been able to “get it off the

ground”. He said that he worked out of his home with no
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enpl oyees, equi pment, or supplies other than rags and chem cal s,
an “unreliable” 1956 truck that runs “sonmetinmes”, and a borrowed
1988 truck. The Debtor testified that he had told the Trustee
that his sealing business was worth between $15, 000 and $20, 000,
whi ch he based on one year’s incone and which represented the
price that he would want to receive if he were to sell it -- but
he did not think that he would receive that nuch unless he al so
gave a non-conpetition covenant, and believed the value of the
busi ness woul d be “zero” w thout such a covenant. The Debtor
testified that his income on the date of bankruptcy and at tinme
of trial averaged between $1,500 and $1,800 per nonth, “sumrer
nonths are really |low and winter nonths it picks up”, and the
$1,800 nmonthly income shown in the Chapter 13 Schedul es was a
“good average”. He said that the expenses totalling $1,575
listed in the Chapter 13 Schedul es were accurate when the case

commenced and were “nore or less” the same at time of trial.

1.
ANALYSI S
BTlI, joined by Lietzke, seeks dism ssal of the Chapter 13
case with prejudice. If that notion is granted, BTI’s objection
to confirmation of the Debtor’s proposed Plan will be noot -- if
that notion is denied, BTl objects to confirmation of the

Debt or’ s proposed Pl an.

A. Di sni ssa
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| nvol

§1307(c),

untary dism ssal of a Chapter 13 case is governed by

whi ch provides in its entirety as follows:

(c) Except as provided in subsection (e) of
this section [concerning farmers], on request
of a party in interest or the United States
trustee and after notice and a hearing, the
court may convert a case under this chapter to
a case under chapter 7 of this title, or may

di sm ss a case under this chapter, whichever is
In the best interests of creditors and the
estate, for cause, including --

(1) unreasonabl e delay by the debtor that is
prejudicial to creditors;

(2) nonpaynent of any fees and charges required
under chapter 123 of title 28;

(3) failure to file a plan tinely under section
1321 of this title;

(4) failure to commence nmaking tinmely paynments
under section 1326 of this title;

(5) denial of confirmation of a plan under

section 1325 of this title and denial of a

request made for additional time for filing
anot her plan or a nodification of a plan;

(6) material default by the debtor with respect
to a termof a confirned plan

(7) revocation of the order of confirmation
under section 1330 of this title, and deni al of
confirmati on of a nodified plan under section
1329 of this title;

(8) term nation of a confirmed plan by reason
of

t he occurrence of a condition specified in

t he plan other than conpletion of paynents
under the plan;

(9) only on request of the United States
trustee, failure of the debtor to file, within
fifteen days, or such additional time as the
court may allow, after the filing of the
petition comencing such case, the informtion
requi red by paragraph (1) of section 521; or

(10) only on request of the United States
trustee, failure to tinely file the information
requi red by paragraph (2) of section 521.
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Since 8102(3) provides that the term “including” is not
limting, the list set forth at 81307(c)(1)-(10) is a non-
excl usive one that does not define the term “cause” but nerely
illustrates exanples of it. 1In the Ninth Circuit, an additiona
form of “cause” for involuntary dism ssal consists of filing a
Chapter 13 petition in bad faith, see In re Eisen, 14 F.3d 469,
470 (9th Cir. 1994):

A Chapter 13 petition filed in bad faith
may be disnmissed "for cause" pursuant
to 11 U S.C. s 1307(c) [citations omtted].

.. To determine bad faith a bankruEtcy
judge nust review the "totality of the

circunstances.” 1n re Goeb, 675 F.2d 1386,
1391 (9th Cir.1982). A judge should ask
whet her the debtor "m srepresented facts
in his [petition or] plan, unfairly
mani pul ated t he Bankruptcy Code, or
otherwise [filed] his Chapter 13 [petition

or] plan in an inequitable manner."” [d.
at 1390. "A debtor's history of filings
and dismssals is relevant.” |n re Nash,

765 F.2d 1410, 1415 (9th Cir.1985). Bad

faith exists where the debtor only intended
to defeat state court litigation. 1n re

Chini chian, 784 F.2d 1440, 1445-46
(9th Cir.1986).

BTl relies on bad faith as cause for dism ssal, contending
that the Debtor filed his Chapter 13 petition for the inproper
pur pose of defeating creditors’ clains rather than for the
| egiti mate purpose of including themin a bona fide financial
reorgani zation. BTl argues that the totality of circunstances
shows that: the Debtor’s Chapter 7 discharge was revoked
because he ignored Court orders in that case; he took a
“caval i er” approach to the accuracy of the docunents filed in
bot h of his bankruptcy cases; he has attenpted to shelter assets
with a post-nuptial agreenment and by hiding themin his wife's
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bank account and at her home; he has vowed that he will not pay
Li etzke and BTl; and he seeks to discharge those creditors’
debts in Chapter 13 to avoid the non-dischargeability provisions
of Chapter 7.

Wth respect to the revocation of the Chapter 7 discharge,
the record shows that BTl was granted that relief upon a notion
for summary judgnent to which the Debtor did not respond. The
revocati on was based upon the Debtor’s failure to obey Court
orders that directed himto appear for exam nation and produce
docunments as requested by BTl under FRBP 2004 -- i.e.,
revocati on was equivalent to the extrene sanction of dism ssing
an action when the plaintiff fails to provide discovery. At
that tinme, the Debtor was represented by Kent and he testified
at trial that he relied on his attorney and gave him al
docunents that he had, and was “surprised” to find that his
di scharge was revoked. There is no evidence to the contrary,
and it may well be that the Debtor’s failure to abide by the
FRBP 2004 orders was caused by his attorney’s inaction rather

than by willful disobedience on his own

part. 1% Under these circunstances, the fact that the Debtor’s
Chapter 7 discharge was revoked is not a strong indication that
the Debtor’s general attitude is marked by bad faith, or that he
commenced this Chapter 13 case in bad faith follow ng the

revocati on.

10 In this connection, the Court notes that Kent filed no
response to BTl’s sunmary judgnment notion seeking the drastic
remedy of discharge revocation. Kent has since retired fromthe
practice of |aw.
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Concerni ng di screpancies in the bankruptcy docunents, BTI

cites In re Duplante, 215 B.R 444, 447 n.8 (9th Cir. BAP 1997)

(“Dupl ante”), which notes that schedul es and statenents of
financial affairs are “sworn statenents, signed by debtors under
penalty of perjury. Adopting a cavalier attitude toward the
accuracy of the schedul es and expecting the court and creditors
to ferret out the truth is not acceptable conduct by debtors or
their counsel”. That case did not concern the issue of bad
faith, but dischargeability of a credit card debt -- the
creditor relied in part on the schedul es showi ng that |arge
debts were incurred at tinmes when the debtor |acked ability to
pay, and the debtor’s attorney argued that “schedul es and
statenments of financial affairs are not necessarily precisely
correct, and that it is the burden of a creditor to attend a
section 341 neeting or conduct a Rule 2004 exam nation to
ascertain the true financial condition of a debtor”, Duplante,
at 447. Although Duplante is not on point, this Court agrees
that a “cavalier attitude” toward the accuracy of docunents

si gned under penalty of perjury is never “acceptable conduct”,
and it clearly bears upon the good faith of the signatory.
However, that does not appear to be what happened in this case.
The Chapter 7 docunments were filed with a paral egal and the
Debtor testified that he did so in a hurry while “rather
nervous” and w thout benefit of his records -- he said that the
value of his car and his gross sales to date were estimted, he
forgot a $503. 96 judgnent against him and he did not know that
he owed taxes to the FTB. The Chapter 13 docunents were

prepared by counsel who the Debtor “trusted conpletely”, who had
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access to the Chapter 7 docunents and al so received information
fromthe Debtor -- they are inaccurate about the status of the
Jaguar and the Debtor’s occupation, both of which the Debtor
testified he discussed with his attorney. They also err in
stating that no debt was owed to FTB, which the Debtor testified
was his belief because he had received no notices fromthat
creditor. The Chapter 13 docunents were anended in Septenber
2002 after Sutton replaced Kent as Debtor’s counsel, although
BTl argues that the anmendnents were nade nerely in response to
BTl s dism ssal notion rather than in a good faith attenpt to
correct inaccuracies. There is no question but that the Debtor
shoul d have been nore careful about what he signed, but the fact
is that he was relying on the assistance and advice of a

paral egal and two successive attorneys. He testified that he
did “the best |I could” to furnish informati on and believed that
what he signed was accurate; with the Chapter 13 docunents, he
al so believed that his attorney had used the information
provided to conplete them properly. It is a responsible, rather
than “cavalier”, approach to seek professional assistance in
filing bankruptcy, which is what the Debtor did in both the
Chapter 7 and the Chapter 13 cases. The evidence does not show

that he attenpted to withhold information or m sl ead anyone, ! it

nmerely shows insufficient attention to details by all involved -
1 For exanple, the Debtor and/or Kent should have

det ermi ned whet her the Jaguar had actually been sold by a

| i enhol der -- when the Debtor was told by Sutton to “check it

out”, he was able to do so in a day or less. But the car was

exenpt, so the original failure to schedule it as an asset did

not prejudice creditors or the estate -- and the car was

di scl osed fromthe outset, albeit incorrectly identified as
havi ng been seized by a |ienhol der.
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- such negligence is not commendable, but it is |ess cul pable
than bad faith.

BTl argues that the Debtor’s post-nuptial agreenent,
deposits into his wife s bank account, and keeping the Jaguar at
his wife's property all display bad faith. The post-nupti al
agreenent has been in effect since 1988 and there is no evidence
that it is not valid and enforceable -- such agreenents are
recogni zed by the |law and this one clearly was not created in
contenpl ati on of the Chapter 13 case that was filed fourteen
years later. As for depositing custoner’s checks into the
wi fe’'s account, the Debtor testified w thout contradiction that
he did so because he owed her noney for rent and | oans -- and he
said that he often cashed his custoners’ checks, or was paid in
cash. Wth respect to the Jaguar, the Debtor testified that his
sons live at his wife's property and had possessi on of the car
to restore it as a Father’'s Day gift; that is a plausible
expl anation and there was no evidence to the contrary.

BTl contends that the Debtor’s statenments to Lietzke and BTI
t hat he would not pay them shows that he filed Chapter 13 in a
bad faith attenpt to avoid his debts. The evidence is that the
Debtor told Lietzke that her collection efforts were futile
because he was going to file bankruptcy, and that he told
Mttel stet there was “no way he woul d pay” the disputed
comm ssion to BTlI. The context shows that those comrents were
no nore than hyperbole -- they appear to have been uttered in
frustration or tenper (e.g., Mttelstet said that the Debtor was
“angry and assertive” and “outraged” about BTI's paynent

demand), but they do not denonstrate a bad faith attenpt to
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avoid legitimte debts. Wth each of these creditors, the
Debt or had a dispute that resulted in judgnment against him and
he has now proposed a Chapter 13 Plan that provides for the
judgnent debts to be paid in part fromall disposable incone
over the maxi mum avail able termof five years -- that is the
pur pose of Chapter 13.

As for whether the Debtor filed Chapter 13 in a bad faith
attenpt to discharge debts that woul d be non-di schargeable in
Chapter 7, the evidence does not support such a concl usion.
BTI's claimis based on Debtor’s failure to pay the conm ssion
called for by the parties’ Agreement. The Debtor testified that
he intended to perform under the Agreenent with BTl when he
entered into it and only changed his m nd several nonths |ater -
- Mttelstet hinself testified that the Debtor seenmed “very
notivated” to sell when the Agreenment was nade.?!? Under such
circunstances, BTI’s claimis based on breach of contract and
woul d not be excepted froma Chapter 7 discharge as fraud under
8523(a)(2)(A), or on any of the other grounds provi ded by
8§523(a). The only grounds under 8523(a) that m ght apply to
Li etzke’ s cl ai m woul d be fraud under 8523(a)(2)(A) or wllful
and mal i ci ous damage to property under 8523(a)(6). The latter

requires a subjective intent to harm pursuant to In re Su, 290

12 The fact that the Debtor rejected Herman's offer to pay
t he i ncreased asking price does not nean that he | acked intent
to perform when he entered into the Agreenent al nost a year
earlier. The Debtor said that he did not consider Herman's
offer “legiti mte” because Herman knew t hat the Debtor no | onger
w shed to sell and m ght not be “very notivated” to train a
buyer. Herman did not testify, but the Debtor’s inpression
about that offer under those circunstances is not necessarily an
unr easonabl e one.
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F.3d 1140 (9th Cir. 2002) and In re Jercich, 238 F.3d 1202 (9th

Cir. 2001), and there is no evidence that the Debtor bore such

I ntent when he damaged the marble and fixtures in Lietzke's
home. Wth respect to fraud, BTl argues that the Debtor made a
“blatant m srepresentation” to Lietzke that he held a
contractor’s license and Lietzke s claimwould therefore be non-
di schargeable in Chapter 7 -- however, Lietzke only asked himif
he was |icensed, w thout specifying whether she referred to a
contractor’s license or a business license. |In any event, it is
not likely that the Debtor decided to file Chapter 13 in a bad
faith attenpt to avoid Lietzke s judgnent for $3,705, when he
was faced with BTlI's judgnent for over $90,000. Rather, it
appears that, after BTlI's pursuit of its claimresulted in
revocati on of the Chapter 7 discharge, the Chapter 13 petition
was filed to address that claim w th Lietzke's claimbecomng a
m nor part of that |arger process.

The Debtor’s conduct has not been exenplary, and his
denmeanor at trial was defensive. Nevertheless, his testinony
was essentially credible and the totality of the circunmstances
as shown by the evidence does not support a finding that the

Chapter 13 case was commenced in bad faith.

B. Confirmati on

BTl objects to confirmation of the Debtor’s Plan on each of
several bases.

First, 8109(e) provides that only an individual wth regular
income is eligible to be a Chapter 13 debtor. BTl argues that

the Debtor’s testinony at the 8341 neeting showed that he earned
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nothing as a “trainer” because that business did not yet have
any sales. However, the Debtor testified at trial w thout
contradiction that he does earn income fromhis sealing work,
whi ch i s somewhat seasonal as to amount but with a “good
average” of $1,800 per nonth.

Second, 81325(b) provides that a debtor whose plan proposes
to pay less than 100% to general unsecured creditors nust devote
all disposable inconme to the plan for at |east three years, and
“di sposabl e income” is defined as that which is not reasonably
necessary for the support of the debtor or a dependent. BTI
argues that discrepancies between the docunments filed in the two
bankruptcy cases, plus inconsistent testinmony at the 8341
neeting, make it inpossible to determ ne whether all disposable
income is devoted. However, the Debtor testified at trial
wi t hout contradiction that the incone and expenses listed in the
Chapter 13 Schedul es are accurate -- none of the expenses
appears unreasonabl e (nor does BTl allege as nmuch). Those
i ncome and expense ampunts show di sposabl e i nconme of $225 per
nont h and the proposed Plan calls for $200 per nonth to be paid
to the Trustee for sixty nonths, which nmeets the disposable
i ncome test.

Third, 81325(a)(4) provides that a Chapter 13 plan nust pay
general unsecured creditors at |east as nuch as they woul d
receive if the bankruptcy estate’s assets were |iquidated under

Chapter 7, i.e., the plan nust neet the “Chapter 7 test”.?!® BTI

13 At trial, BTlI's counsel stated that its objection based
on the Chapter 7 test would not include an argunent made in its
pl eadi ngs that revocation of the Chapter 7 discharge would
permt BTl to recover 100% under Chapter 7. That theory is at
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argues that the Chapter 13 Schedul es val ue the Debtor’s business
at only $100, whereas he told the Trustee its value is $15, 000
to $20,000 -- and $15,000 to $20,000 is nore than the $12, 000
that the Plan proposes to distribute (less admnistrative
expenses) over its sixty nonth term However, the Debtor
testified at trial that the figure he stated to the Trustee was
t he amount that he would like to receive if he were to sell the
busi ness, and he did not believe that the business would
actually be worth anything if it were not sold along with his
own covenant not to conpete. That testinony is plausible on its
face and is also consistent with the testinony of Mttelstet, an
experi enced business broker, who said that it would not be
“feasible” to sell a service business w thout including such a
covenant. The Debtor testified w thout contradiction that his
busi ness consists primarily of his own services -- since a
bankruptcy trustee could not sell those, the |iquidation value
of such a business in Chapter 7 would necessarily be limted to
its tangi ble assets. Those were described as a 1956 truck,
rags, and chemcals, which clearly are not worth nore than the
$12, 000 that the proposed Plan offers.

Finally, BTI argues that the Debtor’s Plan has been proposed
in bad faith, citing In re Warren, 89 B.R 87 (9th Cir. BAP

1988). That case sets forth a non-exclusive |list of factors to
be consi dered, and BTl contends that the factors applicable to

this case show bad faith, as foll ows:

odds with the statute’s plain |anguage referring to recovery
upon |iquidation of the estate (not fromthe debtor), and it has
been rejected by In re Klein, 57 B.R 818 (9th Cir. BAP 1985).
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Whet her all disposable inconme is devoted. BTl argues
that it is not, but this Court finds that it is, as discussed
above.

The Debtor’s earning history. BTl argues that the
Debt or used to earn nmuch nore than he now clainms to, w thout
expl ai ni ng the change. However, the Debtor testified wthout
contradi ction that the CBECK business coll apsed due to his
ganmbl i ng habit and resultant neglect, he has since attenpted
unsuccessfully to establish a training business but has been
limted to sealing stone, and he expects that state of affairs
to continue for “the rest of ny life”.

Length of the proposed Plan term BTl argues that the
termis not |ong enough to pay the FTB secured claimin full as
requi red by the Bankruptcy Code, but that claimhas been anended
to a general unsecured one, as discussed above. Further, the
Debtor’ s proposed Plan extends for the full five years that is
t he maxi num avail abl e term under Chapter 13.

Accuracy. BTl argues that the many di screpancies show
an attenpt to mslead the court, but this Court finds otherw se,
as di scussed above.

Modi fication of secured creditors’ rights. BTl argues
t hat the proposed Plan fails to provide for FTB's secured claim
but that claimhas been anended to a general unsecured one, as
di scussed above.

Debts that would be non-di schargeable in Chapter 7. BTI
argues that to be the case with the clains of BTl and Lietzke,
but this Court finds otherw se, as discussed above.

Speci al circunstances. BTl clains that the Debtor
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stated a lack of intent to pay his creditors. However, as
di scussed above, this Court finds that those statenments do not
show bad faith. Further, the Debtor’s proposed Pl an
denonstrates an intent to pay creditors as nuch as he is able to
pay them each nonth, over the maxinum avail able termof five
years.

The Debtor’s proposed Plan is not unconfirmable for any of

t he reasons stated by BTI.

CONCLUSI ON

For the reasons set forth above, BTlI’'s notion (in which
Lietzke joins) to dismss this case, and BTlI’s objection to
confirmation of the Debtor’s proposed Plan nust both be, and
hereby are, deni ed.

Counsel for the Debtor shall submt a form of order so
provi ding, after review by Lietzke and counsel for BTl as to
form

Dat ed:

ARTHUR S. WEI SSBRODT
UNI TED STATES BANKRUPTCY JUDGE
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